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UTAH SUPREME COURT ADVISORY COMMITTEE
ON RULES OF CIVIL PROCEDURE

Summary Minutes — March 24, 2021

DUE TO THE COVID-19 PANDEMIC AND PUBLIC HEALTH EMERGENCY
THIS MEETING WAS CONDUCTED ELECTRONICALLY VIA WEBEX

Committee members, staff, Present Excused Appeared by
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Jonathan Hafen, Chair X
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Secretary

Judge Brendan McCulla, X
Guest

1) ODR/SMALL CLAIMS RULES

Judge Brendan McCulla presented a summary of the proposed Rules of Small Claims
Procedure and Online Dispute Resolution Program. Under the proposed rules, the parties may opt
for online resolution program using a facilitator provided by the Administrative Office of the
Courts. Judge McCulla noted that approximately 50-60% of cases that utilize the ODR process
resolve prior to court involvement. Judge McCulla noted that all courts are expected to join the
ODR program by the end of the year. Judge McCulla also noted that the proposed rules are
intentionally simplified as they are frequently utilized by unrepresented parties.

Leslie Slaugh inquired as to the use of certain capitalized terms within the proposed rules.
Nancy Sylvester and Judge Clay Stucki commented that the use of capitalized terms is intentional,
to reflect that a form is likely available from the court. Ms. Vogel commented that capitalized terms
coincide with the forms available on the court’s website. Judge McCulla also noted that the draft
rules provide that motions should be in “substantially the same form” as those approved by forms
committee, and that the court would anticipate providing links to the forms.

Judge Stucki suggested that the proposed language be revised to clarify that parties are
expected to arrange for service, as opposed to being served by the court. Additional discussion was
raised regarding the consistent use of “must” versus “shall” within the proposed rules. Judge
McCulla further noted that the use of the term “affidavit” has been eliminated throughout, as parties
now utilize unsworn declarations to state a claim.

Judge McCulla also noted that very few parties are requesting an exemption to the process.
The overwhelming majority of small claims parties have been able to utilize the online processes.

Additional provisions have been included within Rule 4 that provide for removal to the
district court if the amount at issue exceeds the jurisdictional limits of the small claims court. Judge
McCulla noted that the use of the term “removal” is intentional, and coincides with the federal court
practice with regard to jurisdictional issues.

Mr. Slaugh proposed additional language with respect to proposed Rule 6A to address
suspension or deferral of judgments if a settlement agreement is reached and the money owed is
timely paid. After further discussion, Rule 6A(b) was revised to remove the word “confessed
judgment” and replace the term with “entered judgment.” Rule 11 also contains corresponding
language with respect to collection of judgments.
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(2)  APPROVAL OF MINUTES

Jonathan Hafen asked for approval of the minutes as amended with comments from the
minutes sub-committee. Susan VVogel moved to adopt the minutes as amended; Jim Hunnicutt
seconded. The minutes were approved unanimously.

3) LEGISLATIVE UPDATE

Ms. Sylvester reported that a bill regarding the costs of experts did not make it through
legislative committee.

4) PANDEMIC AMENDMENTS

Ms. Sylvester reported on the recent use of Covid-19 signatures by mail delivery services,
which allows delivery personnel to sign for recipients upon delivery. Brooke McKbnight reported
that the clerk’s office is often reluctant to enter a default certificate based upon a Covid-19
signature, as the signature has not been uniformly accepted by district judges. Ms. Sylvester
suggested that the issue may be best addressed informally through the pandemic response working
group, as the issue is likely to resolve as pandemic-related issues subside.

(5) STATE V. BILLINGS

Mr. Hafen and Ms. Sylvester suggested that the committee form a working group to evaluate
the impact of a recent appellate decision, State v. Billings, which addresses criminal restitution.
Judge Stucki, Ms. McKnight, and Michael Petrogeorge volunteered to serve on the working group.

5) RULE 12 CONFORMING AMENDMENT

Mr. Slaugh presented a proposed technical amendment to Rule 12, which allows a plaintiff
to file a reply to a counterclaim, which is inconsistent with Rule 7, which refers to an answer to a
counterclaim. Justin Toth moved to amend the language of Rule 12 for consistency; Judge Clay
Stucki seconded. The motion passed unanimously.

(6)  ADJOURNMENT

The meeting adjourned at4:57 p.m.
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Rule 24. Intervention and Indian Child Welfare Proceedings.

(a) Intervention of right. On timely motion, the court must permit anyone to intervene

who:
(1) is given an unconditional right to intervene by a statute; or

(2) claims an interest relating to the property or transaction that is the subject of the
action, and is so situated that disposing of the action may as a practical matter
impair or impede the movant's ability to protect its interest, unless existing parties

adequately represent that interest.
(b) Permissive intervention.
(1) In General. On timely motion, the court may permit anyone to intervene who:
(A) is given a conditional right to intervene by a statute; or

(B) has a claim or defense that shares with the main action a common question of

law or fact.

(2) By a Governmental Entity. On timely motion, the court may permit a

governmental entity to intervene if a party's claim or defense is based on:
(A) a statute or executive order administered by the governmental entity; or

(B) any regulation, order, requirement, or agreement issued or made under the

statute or executive order.

(3) Delay or Prejudice. In exercising its discretion, the court must consider whether
the intervention will unduly delay or prejudice the adjudication of the original
parties' rights.
(c) Notice and motion required. A motion to intervene must be served on the parties as
provided in Rule 5. The motion must state the grounds for intervention and set out the

claim or defense for which intervention is sought.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR5&originatingDoc=N792E1140B96411D8983DF34406B5929B&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)

(d) Constitutionality of Utah statutes, ordinances, rules, and other administrative or

legislative enactments.

(1) Challenges to a statute. If a party challenges the constitutionality of a statute in
an action in which the Attorney General has not appeared, the party raising the
question of constitutionality shall notify the Attorney General of such fact by serving
the notice on the Attorney General by email or, if circumstances prevent service by
email, by mail at the address below. The party shall then file proof of service with

the court.

Email: notices@agutah.gov

Mail:

Office of the Utah Attorney General
Attn: Utah Solicitor General

350 North State Street, Suite 230
P.O. Box 142320

Salt Lake City, Utah 84114-2320

(2) Challenges to an ordinance or other governmental enactment. If a party
challenges the constitutionality of a governmental entity’s ordinance, rule, or other
administrative or legislative enactment in an action in which the governmental
entity has not appeared, the party raising the question of constitutionality shall
notify the governmental entity of such factby serving the person identified in Rule
4(d)(1) of the Utah Rules of Civil Procedure. The party shall then file proof of service

with the court.
(3) Notification procedures.

(A) Form and content. The notice shall (i) be in writing, (ii) be titled “Notice
of Constitutional Challenge Under URCP 24(d),” (iii) concisely describe the


mailto:notices@agutah.gov

nature of the challenge, and (iv) include, as an attachment, the pleading,

motion, or other paper challenging constitutionality as set forth above.

(B) Timing. The party shall serve the notice on the Attorney General or other
governmental entity on or before the date the party files the paper

challenging constitutionality as set forth above.
(4) Attorney General’s or other governmental entity’s response to notice.

(A) Within 14 days after the deadline for the parties to file all papers in response
to the constitutional challenge, the Attorney General or other governmental
entity (“responding entity”) shall file a notice of intent to respond unless the
responding entity determines that a response is unnecessary. The responding
entity may seek up to an additional 7 days’ extension of time to file a notice of

intent to respond.

(B) If the responding entity files a notice of intent to respond within the time
permitted by this rule, the court will allow the responding entity to file a
response to the constitutional challenge and participate at oral argument when it

is heard.

(C) Unless the parties stipulate to or the court grants additional time, the
responding entity’s response to the constitutional challenge shall be filed within

14 days after filing the notice of intent to respond.

(D) The responding entity’s right to respond to a constitutional challenge under
Rule 25A of the Utah Rules of Appellate Procedure is unaffected by the

responding entity’s decision not to respond under this rule.

(5) Failure to provide notice. Failure of a party to provide notice as required by this
rule is not a waiver of any constitutional challenge otherwise timely asserted. If a
party does not serve a notice as required by this rule, the court may postpone the

hearing until the party serves the notice.



(e) Indian Child Welfare Act Proceedings. In proceedings subject to the Indian Child
Welfare Actof 1978, 25 U.S.C. sections 1901-63:

(1) The Indian child’s tribe is not required to formally intervene in the

proceeding unless the tribe seeks affirmative relief from the court.

(2) If an Indian child’s tribe does not formally intervene in the proceeding,

official tribal representatives from the Indian child’s tribe have the right to

participate in any court proceeding. Participating in a court proceeding includes

being able to:

(A) be present at the hearing;

(B) address the court;

(C) request and receive notice of hearings;

(D) present information to the court that is relevant to the proceeding;

(E) submit written reports and recommendations to the court; and

(F) perform other duties and responsibilities as requested or approved by

the court.

(3) The designated representative must provide the representative’s contact

information in writing to the court.

(4) As provided in Rule 14-802 of the Supreme Court Rules of Professional Practice,

before a nonlawver may represent a tribe in the proceeding, the tribe must designate

the nonlawvyer representative by filing a written authorization. If the tribe changes

its designated representative or if the representative withdraws, the tribe must file a

written substitution of representation or withdrawal.

Effective May 1, 2021



A Seat at the Table:
Tribal Legal Representation
in Qut-of-State Indian
Child Welfare Act Cases

APRIL OLSON

hey made me stand. The small courtroom was packed with the usual parties in an Indian Child
Welfare Act (ICWA) case: attorneys and social workers and a few observers who took up all the
remaining seats. I stood against a wall while we waited for the judge to begin oral argument on
my motion. After the judge called on me, I expected someone would offer me a seat or at least a
small patch of table for my files, but no one did. Instead, I balanced my notebook and other materials on
the edge of a low wall while I argued the tribe’s motion. As an ICWA attorney, I am used to not having
a seat at the table (literally) or sitting off to the side in a courtroom. Juvenile courtrooms are small, and
tribes are often the odd man out. Ironically, I was in the courtroom precisely because my client, an out-
of-state tribe, was denied a seat in this court proceeding. The tribe’s attorney, an attorney with over 20
years of experience, had filed a motion to intervene and transfer jurisdiction to the tribal court, and the
court refused to consider the motion because she was not an Arizona-licensed attorney. This begs the
question, what is a right without the means to enforce it?

ICWA is a federal law that sets minimum standards for state
court “child custody proceedings” involving Indian children.' A child
custody proceeding includes a foster care placement, a termination of
parental rights proceeding, a pre-adoptive placement, or an adoptive
placement.? An Indian child is one who is a member of a federally
recognized Indian tribe or eligible for membership.? A common ICWA
case involves a state court dependency matter in which Indian children
were removed from the custody of their parents by social services.
ICWA was passed in response to many years of federal and
state policies that involved removing Indian children from their
homes, often for no reason, and placing them in non-Indian foster
or adoptive homes or boarding schools in a deliberate campaign to
assimilate Indians into Western culture.* ICWA attempts to prevent
these practices by setting minimum standards that govern state
child custody proceedings and adoptions involving Indian children.

These standards include, among others, preferences that support
placement with extended family members and heightened burdens
of proof for placing Indian children in foster care and terminating pa-
rental rights. ICWA has often been called the “gold standard” in child
welfare practice, because it advocates for only removing a child when
there is no other safe alternative, it lessens the trauma of removal by
promoting placement with family and community, and it requires
that families receive “active efforts” and intensive services to prevent
the breakup of the family, all while centering cultural connections for
the child.

An important aspect of the ICWA is that it recognizes the inherent
authority of Indian tribes over their children and families and provides
Indian tribes with an absolute right to intervene in state child custody
proceedings involving tribal members.® This unconditional right to
intervene allows tribes to become parties to such proceedings, take
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positions on matters such as where children are placed, and ensure the
requirements of ICWA are followed. Therefore, tribes must have legal
representation in such cases to enforce ICWA. Legal representation in
ICWA cases gives tribes a seat at the table. Many tribes are represent-
ed in ICWA proceedings by tribal attorneys employed through tribal
attorneys general or other in-house counsel.

Although ICWA is a federal law, its provisions are implemented
in state courts wherever Indian families and children are located.

As a result, many tribes, especially large ones, have ICWA cases in
multiple states across the country. The Navajo Nation, whose lands
span three states, currently has ICWA cases in about 25 states. The
Gila River Indian Community has ICWA cases in 20 states. In most
years, the Cherokee Nation participates in ICWA child custody
proceedings in all 50 states.® Providing legal representation in all
these jurisdictions is an overwhelming challenge. Most tribes have
in-house attorneys who are licensed in a few states. How then does a
tribe intervene and participate in an ICWA case in a state other than
its home state?’

Over time, tribes have employed numerous strategies to ensure
tribal participation in out-of-state ICWA cases. Tribes often partic-
ipate in out-of-state cases through a social worker who appears by
phone. This can be problematic if a tribe needs to file pleadings or
take legal positions, particularly ones adverse to other parties in the
case. Appearing by phone also has disadvantages that include not be-
ing able to fully hear or see parties or communicate tribal positions.

In other situations, tribal attorneys appear as the tribal “ICWA
representative” in states where the tribal attorney is not licensed. In
such cases, tribal attorneys can assist the court with locating extend-
ed family for placement and advise the court on other tribal matters
of culture and custom but generally cannot file legal pleadings or take
other actions that may be considered the unauthorized practice of
law. Tribal attorneys can also apply to appear pro hac vice in out-of-
state cases. However, pro hac vice fees are often high and are usually
assessed per case. Even then, a tribal attorney must associate with
local counsel, which can be cost prohibitive. Separately hiring local
counsel to represent a tribe in an ICWA case also comes at a cost that
is unaffordable to many tribes.

In addition, some state courts will refuse to allow an out-of-state
tribal representative to appear by phone, give testimony, or file
documents. As discussed below, a tribe may challenge these actions,
arguing that ICWA provides an absolute right to intervene under
federal law, but often the state court case will continue without tribal
participation during an appeal. Refusing to permit tribes to partic-
ipate in ICWA cases unless they have local legal counsel defeats the
very purpose of the act.

Although ICWA was passed in 1978, the first reported decision
to discuss the legal right to intervene and participate was not issued
until 15 years later.® In State ex rel. Juvenile Dept. of Lane County v.
Shuey, the Confederated Tribes of the Grande Ronde Community
of Oregon (“Grande Ronde”) filed a motion to intervene in a case
where the Oregon Children’s Services Division (CSD) removed a
child from her mother’s custody. The trial court denied the motion
because it was not signed by an attorney. Under Oregon law, all
pleadings must be signed by an attorney. Grande Ronde retained le-
gal counsel and filed a motion to reconsider the ruling. After briefing
and oral argument, the trial court upheld the denial of the original
motion to intervene because it was not signed by an attorney, as
required by Oregon law.
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On appeal, the Oregon Court of Appeals saw the issue as one of
federal preemption:

“When a state law ‘interferes or is incompatible with federal
and tribal interests,’ the Supreme Court requires balancing
tribal and state interests. ... Here, we must first determine
whether the requirement that a tribe be represented by an
attorney in an ICWA proceeding ‘interferes with or is incom-
patible with’ the tribe’s right to intervene and its interest in its
children. If we find an interference or incompatibility, then we
must balance the competing state and tribal interests.”

Balancing the interests at stake, the court of appeals reversed and
remanded with instructions to grant the motion to intervene. The
court held that ICWA preempted state statutes requiring groups and
associations to be represented by an attorney when applied to an
Indian tribe’s attempt to intervene in child custody proceeding under
ICWA. The court explained:

“[t]ribal participation in state custody proceedings involving
tribal children is essential to effecting the purposes of the
ICWA. The state interests represented by ORS 9.160 and
ORS 9.320 are outweighed by those purposes and the tribal
interests that they represent. With the applicable preemption
test weighted in favor of tribal interests, the state requirement
of representation by an attorney is preempted in the narrow
context of these ICWA proceedings.”"

The next case to explore this issue in depth arose nearly 15 years
later in Iowa.!! In that case, an Indian mother wanted to terminate
her parental rights and place her child with a non-Indian family. After
presenting the mother and the mother’s consent to terminate direct-
ly to the district court in June, an adoption attorney mailed notice to
the tribe advising them of a July 27 hearing. Shortly thereafter, the
tribe filed a motion to intervene and requested a continuance. The
court granted the motion to intervene and continued the hearing so
that the tribe could investigate the adoptive placement.

On the day before the rescheduled hearing, the tribe faxed a reso-
lution to the court that stated the child’s eligibility for membership in
the tribe, the belief that ICWA had been violated because a child cus-
tody proceeding had occurred without notice to the tribe, the tribe’s
intent to ask for preferred placement if the mother relinquished her
rights, and the tribe’s appointment of their ICWA director as the trib-
al representative in the case. The court again continued the case until
Now. 1 so that all parties could consider the tribe’s resolution. On
Now. 1, the court held a termination hearing. The adoption attorney
and the mother’s attorney objected to the tribe appearing by phone.
The guardian ad litem argued that the tribe’s ICWA director should
not be able to present evidence because she was not a lawyer. The
tribe asked for a continuance to appear in person. The court denied
the continuance and allowed the tribe to remain on the phone but
prohibited the ICWA director from presenting any evidence. The
court then proceeded to terminate parental rights.

The tribe filed an appeal arguing, inter alia, that the court erred
by refusing to allow the ICWA director to act as a representative
of the tribe at the November 1 hearing. The Iowa Supreme Court
agreed and held that an Indian tribe should be permitted to repre-
sent itself in ICWA proceedings. Citing State ex rel. Juvenile Dept. of



Lane County v. Shuey, the court stated, “[t]ribal participation in state
custody proceedings involving tribal children is essential to effectu-
ating the purposes of the ICWA” and “the state’s interest in adequate
representation and compliance with procedure and protocol in
general cannot compare with a tribe’s interest in its children and its
own future existence.”'> The court was also sensitive to the eco-
nomic hardships faced by tribes and noted that many tribes lack the
resources for legal representation. This fact remains true today.

One year later, the Nebraska Supreme Court came to a similar
conclusion in Iz re Interest of Elias. In that case, the trial court denied
the Ponca Tribe of Nebraska’s motion to intervene because it was not
signed by an attorney. The court reversed, holding “the Tribe’s right
to intervene under the federal Indian Child Welfare Act (ICWA)
preempts Nebraska’s laws regulating the unauthorized practice of
law.”"® The court concluded that “tribal participation in state custody
proceedings involving Indian children is essential to achieving the
goals of ICWA,” and that the tribal interests represented by ICWA
outweigh the state interests expressed in the unauthorized practice
of law statute."

The three cases above, combined with the federal preemption
doctrine, provide support for any tribe asserting its rights in an
ICWA proceeding outside their home state. Litigation, of course,
takes time and is costly. Litigating the issue of tribal representation
in ICWA cases also requires hiring local counsel to litigate the issue
in the non-home state. Meanwhile, the child custody proceeding will
continue without the input of the tribe, and valuable time is lost. In
the case I described at the beginning of this article, after the court
denied the out-of-state tribal attorney’s motion, the tribe hired me
because a motion to terminate parental rights was also pending. Had
they not hired local counsel, they would not have had legal repre-
sentation in the termination of parental rights proceedings. In the
end, this was crucial because the juvenile court denied the motion
to terminate parental rights and returned the children to their home.
Had the tribe not intervened and actively participated with legal
representation, the result may have been different.

More recently, states have begun adopting rules or laws that
expressly permit out-of-state tribal attorneys to appear in ICWA
cases or that relax the pro hac vice rules so that tribal attorneys may
appear without the financial burdens of fees and retaining local coun-
sel. As of November 2020, at least nine states recognize the unique
issues faced by tribes trying to obtain effective legal representation
in ICWA cases in non-home states.' These states have passed laws
or rules that either relax the pro hac vice requirements or hold that
tribal attorneys in ICWA cases are not subject to the laws governing
practice-of-law.

The first state to pass such a law was Nebraska, in 2015. Under the
Nebraska Indian Child Welfare Act, as under the federal ICWA, a
tribe can intervene at any point in the proceeding and “[t]he Indian
child’s tribe or tribes and their counsel are not required to associ-
ate with local counsel or pay a fee to appear pro hac vice in a child
custody proceeding” under the Nebraska ICWA.¢ In 2018, California
amended its pro hac vice rule to provide that the requirement to
associate with local counsel “does not apply to an applicant seeking
to appear in a California court to represent an Indian tribe in a child
custody proceeding governed by the Indian Child Welfare Act.”"”

Minnesota amended its General Rules of Practice for Courts
in 2019 to provide that the general rules of practice do not apply
to attorneys who represent Indian tribes in juvenile protection

matters.'® Wisconsin also amended its Supreme Court Rules in 2019
to provide that a nonresident attorney who seeks to appear for the
limited purpose of representing a tribe in an ICWA proceeding does
not have to pay pro hac vice fees or associate with local counsel.”
And this year, Utah amended its practice rule to exempt non-Utah
licensed attorneys from the requirements of its pro hac vice rule if
such attorneys are in good standing in another U.S. jurisdiction and
will appear for the limited purpose of participating in a child custody
proceeding under ICWA.?°

Other states have amended their pro hac rules to relax the
financial and local counsel requirements if certain conditions are
met. The states of Oregon, Michigan, Washington, and Arizona
have all amended their pro hac vice rules to allow tribal attorneys
to represent their clients in ICWA cases without associating with
local counsel or paying the pro hac vice fee if they are representing a
tribe in a child custody proceeding under ICWA and they submit a
pleading to intervene affirming eligibility of the child.* Oregon also
relaxes its pro hac requirements if an attorney represents an Indian
parent or custodian.? A state may also have additional requirements
to apply for special pro hac status, such as submitting a certificate
of good standing from the attorney’s home state. It is important to
review all of the rules carefully.

The efforts to allow tribal attorneys to appear and practice in out-
of-state ICWA cases were led by tribes themselves or tribal, state,
federal court forums. In California, Arizona, and Michigan, tribal,
state, and federal court forums lead the efforts to amend the pro
hac vice rules. In Wisconsin, the rule change was proposed by the
Menominee Indian Tribe of Wisconsin.” As mentioned earlier, only
nine states have adopted rules that allow out-of-state tribal attorneys
to participate in ICWA cases, but more states are likely to follow suit.

Under ICWA, tribes have the absolute right to intervene in state
child custody proceedings involving Indian children. That right
is severely undermined if tribes cannot have a seat at the table by
being represented by tribal attorneys in these matters. While tribes
can argue in each case that the federal preemption doctrine re-
quires state courts to allow them to intervene and fully participate
in out-of-state cases, pursuing that course on a case-by-case basis
could be costly and time consuming, and could lead to inconsistent
results. A more effective way to facilitate tribal representation in
ICWA cases would be for each state to waive or relax pro hac vice
rules, waive pro hac fees, and waive the requirement to associate
with local counsel, for a licensed out-of-state tribal attorney who
seeks to represent a tribe in an ICWA case in state court. Under
either approach, tribes deserve a seat at the table by having legal
representation in ICWA cases. ©

April Olson is a partner at Rothstein Donatelli LLP in

Tempe, Ariz. Her practice focuses exclusively on tribal
law and federal Indian law, and a significant part of

her work involves Indian Child Welfare Act cases.
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the state in which a tribe has attorneys licensed. I use “non-home
state” or “out-of-state” to refer to states where a tribe does not have
attorneys licensed. This term in no way suggest that a tribe’s ancestral
lands are limited to their home states. I recognize and acknowledge
that many tribes have ancestral lands in multiple states and many
tribes were forcefully relocated against their will.
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Deputy Court Administrator

MEMORANDUM

TO: Board of District Court Judges
FROM: Bridget Koza, Court Improvement Program Director

RE: Indian Child Welfare Act (ICWA) & Tribal Participation

This memorandum is a fifty state survey of statutes, regulations, and court rules that allow
tribes to participate in ICWA child-custody proceedings outside of formal intervention under 25
U.S.C. §1911(c). It also includes case law, statutes, or court rules that allow tribes to have non-
attorneys represent them in an ICWA child-custody proceeding. Finally, it includes court rules
that allow for out-of-state attorneys representing tribes, parents, or an Indian custodian to practice
without having to associate with local attorneys and pay a fee as part of an application for pro hac
vice.

I.  States that specifically allow for tribal participation in hearings and there is no
requirement for formal intervention

California:

Cal. R. Ct. 5.530(b): “The following persons are entitled to be present: . . . (3) Counsel
representing the child or the parent, de facto parent, guardian, adult relatives, or Indian custodian
or the tribe of the Indian child; . . . (7) In a proceeding described in rule 5.480 [ICWA child custody
proceeding], a representative of the Indian child’s tribe.”

The mission of the Utah judiciary is to provide an open, fair,
efficient, and independent system for the advancement of justice under the law.

450 South State Street / P.O. Box 140241 / Salt Lake City, Utah 84114-0241 / 801-578-3800/ Fax: 801-578-3843



Michigan:

Mich. Comp. Laws. § 712B.7(7) — “Official tribal representatives have the right to participate in
any proceeding that is subject to the Indian child welfare act and this chapter.”

Minnesota:

Minn. 260C.163(2)(a): “Official tribal representatives have the right to participate in any
proceeding that is subject to the Indian Child Welfare Act of 1978, United States Code, title 25,
sections 1901 to 1963.”

Minn. R. Juv. P 21.02: “Parties to a juvenile protection matter shall include: . . . (c) in the case of
an Indian child, the child’s parents as defined in Rule 2.01(19), the child’s Indian custodian, and
the Indian child’s tribe through the tribal representative . . . .”

“A party shall have the right to: . . . be present at all hearings unless excluded pursuant to Rule 27
992

Idaho:

Idaho Admin. Code. r. 16.06.01.250: “The permanency hearing includes, at a minimum, the child’s
parent(s) or legal guardian(s), foster parent(s) of a child, and any preadoptive parent(s) or
relative(s) providing care for the child. In the case of an Indian child, the child’s tribe and Indian
custodian must also be encouraged to participate in the permanency hearing. Parties will be
provided, by the court, with written notice of the hearing and of their right to be heard.”

New Mexico:
Rule 10-324 NMRA: “(A)(1) General public: A member of the general public who is not a party,
the attorney for a parent, or the representative of the child’s Indian tribe or tribes when the court

knows or has reason to know that the child is an Indian child under the Indian Child Welfare Act;”

“(B) Hearings closed to the general public. All abuse and neglect hearing shall be closed to the
general public. . ..”

! Michigan has its own state ICWA law known as the “Michigan Indian Family Preservation
Act.”

2 Minn. R. Juv. P 27.04: “The court may exclude from any hearing any party or participant, other
than a guardian ad litem or counsel for any party or participant, only if it is in the best interests of
the child to do so or the person engages in conduct that disrupts the court. The exclusion of any
party or participant from a hearing shall be noted on the record and the reason for the exclusion
given. The exclusion of any party or participant shall not prevent the court from proceeding with
the hearing or issuing a decision. An order excluding a party or participant from a hearing shall be
accessible to the public.”



“Committee Commentary: In addition to parties and their attorneys, Subparagraph (A)(1) excludes
a representative of the child’s Indian tribe or tribes from the definition of “general public” in a case
in which the Indian Child Welfare Act may apply. Therefore, that tribal representative shall be
permitted under Paragraph B to attend all hearings in an abuse and neglect proceeding unless it is
determined that the Indian Child Welfare Act does not apply. The tribal representative also should
be permitted to monitor the proceedings in order to keep the tribe informed of the progress of the
case, to participate in the proceedings to the extent reasonably necessary to inform the court of the
tribe’s concerns, and to provide additional resources, including, for example, services, placement
options, financial support, and cultural connections. A tribe should not be required to formally
intervene in the case unless the tribe seeks affirmative relief from the court.”

Utah:

Utah R. Juv. P. R 50: “(f) In proceedings subject to the Indian Child Welfare Act of 1978, 25
U.S.C. sections 1901-63:

(1) The Indian child's tribe is not required to formally intervene in the proceeding unless
the tribe seeks affirmative relief from the court.
(2) If an Indian child's tribe does not formally intervene in the proceeding, official tribal
representatives from the Indian child's tribe have the right to participate in any court
proceeding. Participating in a court proceeding includes being able to:

(A) be present at the hearing;

(B) address the court;

(C) request and receive notice of hearings;

(D) present information to the court that is relevant to the proceeding;

(E) submit written reports and recommendations to the court; and

(F) perform other duties and responsibilities as requested or approved by the court.
(3) The designated representative must provide the representative's contact information in
writing to the court.
(4) As provided in Rule 14-802 of the Supreme Court Rules of Professional Practice, before
a nonlawyer may represent a tribe in the proceeding, the tribe must designate the nonlawyer
representative by filing a written authorization. If the tribe changes its designated
representative or if the representative withdraws, the tribe must file a written substitution
of representation or withdrawal.”

There are also many state statutes or court rules® that can be interpreted to allow for tribal
participation in court hearings without formal intervention, because either these state have hearings

that are open to the public or they have closed hearings that allow for relevant people to attend.

% Alaska R. CINA 3(f)(1); Ariz. R. Juv. Ct. 37, 41; Colo. Rev. Stat. § 19-1-106; Conn. R. Super.
Ct. Juv. § 26-2(b); D.C. Code § 16-2316(e); D.C. Super. Ct. Negl. & Abuse R. 45; Fla. Stat. 8
39.01(57); Fla. R. Juv. P. 8.120(b); Haw. Rev. Stat. § 587A-4; Haw. Fam. Ct. R 121(6); Idaho
Code Ann. 8 16-1613(1); La. Child Code Ann. art. 8 407; Me. Rev. Stat. tit. 22, 8 4005-D; Md.
R. Juv. 11-110(b); Mo. Sup. Ct. R. 122.01(a); Nev. Rev. Stat. § 432B.430(a); N.H. Rev. Stat.
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Il.  States that allow tribal participation through a non-attorney representative

The Department of Interior, Bureau of Indian Affairs encourages state courts to “permit
Tribal representatives to present before the court in ICWA proceedings regardless of whether they
are attorneys or attorneys licensed in that State” because a tribe may not have an attorney licensed
to practice law in the state where the Indian child custody proceeding is being held and many tribes
have limited funds to hire local counsel. Indian Child Welfare Act Proceedings, 81 Fed. Reg.
38,778, 38,798-799 (June 14, 2016); U.S. Dep’t of Interior, Bureau of Indian Affairs, Guidelines
for Implementing the Indian Child Welfare Act, 8 (2016).

Alaska

Alaska R. Child in Need of Aid 3(i): “Unless the court for good cause requires representation by
an attorney, an Indian tribe that has intervened may be represented by a non-attorney designated
by the Indian tribe. The tribe must file a written authorization for representation by the designated
non-attorney before the non-attorney may represent the tribe. If the tribe changes its designated
representative or if the representative withdraws, the tribe must file a written substitution of
representation or withdrawal.”

“Alaska R. Adoption 11(g): “Unless the court for good cause requires representation by an
attorney, an Indian tribe that has intervened may be represented by a non-attorney designated by
the Indian tribe. The tribe must file a written authorization for representation by the designated
non-attorney before the non-attorney may represent the tribe. If the tribe changes its designated
representative or if the representative withdraws, the tribe must file a written substitution of
representation or withdrawal.”

California:

Cal. R. Ct. 5.534(e)(1): tribe may appear by counsel or representative designated by the tribe;
“When the tribe appears as a party by a representative of the tribe, the name of the representative
and a statement of authorization for that individual or agency to appear as the tribe must be
submitted to the court in the form of a tribal resolution or other document evidencing an official
act of the tribe.”

Ann. § 169-C:14; N.H. Abuse & Negl. Protocol 4; N.Y. Fam. Ct. § 1043; N.Y. Fam. Ct. R.
205.4; N.C. Gen. Stat. Ann. § 7B-801; Ohio Rev. Code. Ann. § 2151.35(A)(1); Ohio R. Juv. P
27; Okla. Stat. tit. 10A, § 1-4-503(A)(1); 41 Pa. Cons. Stat. Ann. § 6336(e); S.C. Code. Ann. §
63-3-590; Tenn. R. Juv. P. 114(a); Vt. Stat. Ann. tit. 33 88 5102(22)(F), 5110(b); Va. Code.
Ann. § 16.1-302(C); W. Va. Child Abuse & Negl. Proceedings R. 6a(a); and Wyo. R. P. Juv. Ct.
2(d).



Florida:

J.P.H. v. Fla. Dep’t of Children & Families, 39 S0.3d 560, 560 (Fla. Dist. Ct. App. 2010) (per
curiam) (“[W]e agree with appellees that the trial court erred when it denied the affected tribe's
petition to intervene because it was not represented by a Florida attorney. The tribe had a clear
right to intervene pursuant to section 1911(c) of the Act, and is not required to be represented by
a member of the state bar, since enforcement of state prohibitions on the unauthorized practice of
law interfere with and are thus preempted in the narrow context of state court proceedings subject
to the Indian Child Welfare Act.”).

lowa:
In re N.N.E., 752 N.W.2d 1, 12 (Towa 2008) (“[W]e hold that a non-lawyer tribal member may
represent the tribe in ICWA proceedings as long as the representative can demonstrate he or she
is authorized to speak on behalf of the tribe.”).

Michigan:

Mich. Comp. Laws. § 712B.7(7): “Official tribal representatives have the right to participate in
any proceeding that is subject to the Indian child welfare act and this chapter.”

Minnesota:

Minn. R. Juv. P 21.01(1): “Parties to juvenile protection matter shall include: . . .the Indian child’s
tribe through the tribal representative. . . .”

Nebraska:

In re Elias L., 767 N.W.2d 98, 104 (Neb. 2009) (“We conclude that tribal participation in state
custody proceedings involving Indian children is essential to achieving the goals of ICWA. ...
Thus, we determine that federal law preempts the requirement of § 7-101 that the Tribe be
represented by a Nebraska licensed attorney in the [ICWA proceedings.”).

Neb. Rev. Stat. 8 43-1504(3): “Representatives from the Indian child’s tribe or tribes have the right
to fully participate in every court proceeding held under the act.”

North Dakota:

N.D.R. Juv. P. 4: persons who may participate in a juvenile matter include “in the case of an Indian
child, the child’s Indian custodian and Indian tribe through the tribal representative.”

Oregon:

Juvenile Dep’t of Lane Cty. v. Shuey, 850 P.2d 378, 381 (Or. Ct. App. 1993) (“Tribal participation
in state custody proceedings involving tribal children is essential to effecting the purposes of



ICWA. The state interests represented by ORS 9.160 and ORS 9.320 are outweighed by those
purposes and the tribal interests that they represent. With the applicable preemption test weighted
in favor of tribal interests, the state requirement of representation by an attorney is preempted in
the narrow context of ICWA proceedings.”).

South Dakota:
S.D. Codified Laws § 26-8A-33: tribe may appear by counsel or representative designated by the
tribe; “When the tribe appears as a party by a representative of the tribe, the name of the
representative and a statement of authorization for that individual or agency to appear as the tribe
must be submitted to the court in the form of a tribal resolution or other document evidencing an
official act of the tribe.”

Utah:
Utah Sup. Ct. R 14-802(13): “Representing an Indian tribe that has formally intervened in a
proceeding subject to the Indian Child Welfare Act of 1978, 25 U.S.C. sections 1901-63. Before a
nonlawyer may represent a tribe, the tribe must designate the nonlawyer representative by filing a
written authorization. If the tribe changes its designated representative or if the representative
withdraws, the tribe must file a written substitution of representation or withdrawal.”
I11.  States that waive pro hac vice requirements in ICWA child-custody proceedings

For background information, there are eight federally recognized tribes* in Utah out of 573

federally recognized tribes in the United States. About sixty percent of Utah’s ICWA cases in
juvenile court (from January 2016 to December 2018) are Indian children who are Navajo. About
thirty percent of Utah’s ICWA cases in juvenile court involve tribes outside of Utah.> Also, tribes

receive federal grants for child and family services; however, these funds cannot be used for the

tribe’s legal representation or legal fees for litigation. See 25 U.S.C. 88 1931, 1932. Other federal

4 Confederated Tribes of the Goshute Reservation, Nevada and Utah; Navajo Nation, Arizona,
New Mexico & Utah; Northwestern Band of the Shoshone Nation; Paiute Indian Tribe of Utah
(Cedar Band of Paiutes, Kanosh Band of Paiutes, Koosharem Band of Paiutes, Indian Peaks
Band of Paiutes, and Shivwits Band of Paiutes); San Juan Southern Paiute Tribe of Arizona;
Skull Valley Band of Goshute Indians of Utah; Ute Indian Tribe of the Uintah & Ouray
Reservation, Utah; and Ute Mountain Ute Tribe.

® These tribes are located in the following states: Alaska, Arizona, Colorado, Idaho, Montana,
Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Washington, Wisconsin, and
Wyoming



moneys for social services are similarly restricted and cannot be used to pay for legal services for
litigation. 25 U.S.C. §§ 5301 to 5423.
Arizona:

Ariz. R. Sup. Ct. 39(13): “Exception for Indian Child Welfare Cases. A non-member attorney is
not required to associate with local counsel under this rule or pay the fees established by this rule
if the applicant establishes to the satisfaction of the State Bar of Arizona that:
(A) the non-member attorney seeks to appear in an Arizona court for the limited purpose
of participating in a child custody proceeding as defined by 25 U.S.C. § 1903, pursuant to
the Indian Child Welfare Act of 1978, 25 U.S.C. 8 1901 et seq.;
(B) the non-member attorney represents a federally recognized Indian tribe as defined by
25 U.S.C. 8 1903(8) of the Rules of Procedure for Juvenile Court; and
(C) the Indian child's tribe has submitted a pleading to the court seeking to intervene and
participate in the state court proceeding and affirming the child's membership or eligibility
for membership under tribal law.
The non-member attorney shall file a motion to appear pro hac vice with the court in which the
proceeding is pending and shall perform the duties required to be performed by associate counsel
under this rule. Appearance in child welfare proceedings under this paragraph constitutes a special
circumstance for the purposes of the restriction in paragraph (6) that a motion may be denied
because of repeated appearances.”

California:

Cal. R. Ct. 9.40(Q): “ Representation in cases governed by the Indian Child Welfare Act (25 U.S.C.
§ 1903 et seq.) (1) The requirement in (a) that the applicant associate with an active license of the
State Bar of California does not apply to an applicant seeking to appear in a California court to
represent an Indian tribe in a child custody proceeding governed by the Indian Child Welfare Act;
and (2) An applicant seeking to appear in a California court to represent an Indian tribe in a child
custody proceeding governed by the Indian Child Welfare Act constitutes a special circumstances
for the purposes of the restriction in (b) that an application may be denied because of repeated
appearances.”

Kansas:

Kan. Sup. Ct. R. 116(i): “(i) Exemption for Out-of-State Attorney in Qualifying Indian Child
Welfare Act Proceeding.
(1) Association With Kansas Attorney and Fee Not Required; Other Inapplicable
Provisions. If a court determines that an out-of-state attorney has met the requirements
under paragraph (2):
(A) the out-of-state attorney is not required to associate with a Kansas attorney of
record under subsections (a)(3);
(B) the out-of-state attorney is not required to pay the fee established under
subsection (f); and
(C) subsections (b), (c), and (d)(1)(A) are inapplicable.



(2) Exemption Requirements. To qualify for the exemptions under paragraph (1), the out-
of-state attorney must establish:
(A) that the attorney seeks to appear in a Kansas court for the limited purpose of
participating in a child custody proceeding as defined by 25 U.S.C. 8 1903, under
the Indian Child Welfare Act of 1978, 25 U.S.C. 8 1901 et seq.;
(B) that the attorney represents an Indian tribe, parent, or Indian custodian, as each
of those terms is defined by 25 U.S.C. § 1903; and
(C) one of the following:
(1) if the attorney represents an Indian tribe, the tribe has asserted the tribe's
intent to intervene and participate in the state court proceeding and
affirming the child's membership or eligibility for membership under tribal
law or
(i) if the attorney represents a parent or Indian custodian, the tribe has
affirmed the child's membership or eligibility for membership under tribal
law.”

Michigan:

Mich. Ct. R. 8.126 “An applicant is not required to associate with local counsel, limited to the
number of appearances to practice, or required to pay the fee to the State Bar of Michigan, if the
applicant establishes to the satisfaction of the court in which the attorney seeks to appear that:
(1) the applicant appears for the limited purpose of participating in a child custody
proceeding as defined by MCL 712B.3(b) in a Michigan court pursuant to the Michigan
Indian Family Preservation Act, MCL 712B.1 et seq.; and
(2) the applicant represents an Indian tribe as defined by MCL 712B.3; and
(3) the applicant presents an affidavit from the Indian child’s tribe asserting the tribe’s
intent to intervene and participate in the state court proceeding, and averring the child’s
membership or eligibility for membership under tribal law; and
(4) the applicant presents an affidavit that verifies:
(a) the jurisdictions in which the attorney is or has been licensed or has sought
licensure;
(b) the jurisdiction where the attorney is presently eligible to practice;
(c) that the attorney is not disbarred, or suspended in any jurisdiction, is not the subject
of any pending disciplinary action, and that the attorney is licensed and is in good
standing in all jurisdictions where licensed; and
(d) that he or she is familiar with the Michigan Rules of Professional Conduct,
Michigan Court Rules, and the Michigan Rules of Evidence.
(5) If the court in which the attorney seeks to appear is satisfied that the out of state attorney
has met the requirements in this subrule, the court shall enter an order authorizing the out
of state attorney’s temporary admission.”



Minnesota:

Minn. R. Juv. P 3.06: “Rule 5 of the General Rules of Practice for the District Courts does not
apply to attorneys who represent Indian tribes in juvenile protection matters.”®

“2015 Advisory Committee Comment: Rule 5 of the General Rules of Practice provides, in part:
“Lawyers who are admitted to practice in the trial courts of any other jurisdiction may appear in
any of the courts of this state provided (a) the pleadings are also signed by a lawyer duly admitted
to practice in the State of Minnesota, and (b) such lawyer admitted in Minnesota is also present
before the court, in chambers or in the courtroom or participates by telephone in any hearing
conducted by telephone.” General Rule 5 is amended in 2015 to provide an “out-of-state lawyer is
subject to all rules that apply to lawyers admitted in Minnesota, including rules related to e-filing.”
Consistent with the letter and spirit of the Indian Child Welfare Act, the Juvenile Protection Rules
Committee does not want to place any barriers to participation by Indian tribes in juvenile
protection matters. For that reason, Rule 3.06 is amended to provide that the requirements of Rule
5 dealing with pro hac vice and electronic filing are not applicable to attorneys who represent
Indian tribes.”

Nebraska:

Neb. Rev. Stat. § 43-1504(3): “The Indian child’s tribe or tribes and their counsel are not required
to associate with local counsel or pay a fee to appear pro hac vice in a child custody proceeding
under the Nebraska Indian Child Welfare Act.”

Neb. Sup. Ct. R. 8 3-122(F): “Counsel representing an Indian child’s tribe or tribes in a child
custody proceeding under the Nebraska Indian Child Welfare Act, Neb. Rev. Stat. 8§ 43-1501 et
seq., shall be exempt from all requirements of § 3-122 [pro hac vice rules].”

Oregon:

Or. Unif. Trial Ct. R. 3.170(9): “(a)The applicant seeks to appear in an Oregon court for the limited
purpose of participating in a child custody proceeding as defined by 25 USC § 1903, pursuant to
the Indian Child Welfare Act of 1978, 25 USC § 1901 et seq.;
(b) The applicant represents an Indian tribe, parent, or Indian custodian, as defined by 25 USC §
1903; and
(c) One of the following:
(i) If the applicant represents an Indian tribe, the Indian child’s tribe has executed an
affidavit asserting the tribe’s intent to intervene and participate in the state court proceeding
and affirming the child’s membership or eligibility of membership under tribal law; or
(i1) If the applicant represents a parent or Indian custodian, the tribe has affirmed the child’s
membership or eligibility of membership under tribal law.”

® Same language for Minn. R. Adoption P 3.09: “Rule 5 of the General Rules of Practice for the
District Courts does not apply to attorneys who represent Indian tribes in adoption matters.”
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Washington:

Washington Admission and Practice Rules 8(b)(6): “ Exception for Indian Child Welfare Cases.
A member in good standing of, and permitted to practice law in, the bar of any other state or
territory of the United States or of the District of Columbia may appear as a lawyer in an action or
proceeding, and shall not be required to comply with the association of counsel and fee and
assessment requirements of subsection (b) of this rule, if the applicant establishes to the satisfaction
of the Court that:
(A) The applicant seeks to appear in a Washington Court for the limited purpose of
participating in a “child custody proceeding” as defined by RCW 13.38.040(3), pursuant
to the Washington State Indian Child Welfare Act, ch.13.38 RCW, or by 25 U.S.C. 8§
1903(1), pursuant to the Indian Child Welfare Act of 1978, 25 U.S.C. §8 1901-1963;
(B) The applicant represents an “Indian tribe” as defined by RCW 13.38.040 or 25 U.S.C.
8§ 1903;
(C) The Indian child’s tribe has executed an affidavit asserting the tribe’s intent to
intervene and participate in the state court proceeding and affirming that under tribal law
(1) the child is a member or (ii) the child is eligible for membership and the biological
parent of the child is a member; and,
(D) The applicant has provided, or will provide within seven days of appearing on the
case, written notice to the Washington State Bar of their appearance in the case. Such
written notice shall be by providing in writing the following information: the cause
number and name of the case; the attorney’s name, employer, and contact information;
and the bar number and jurisdiction of the applicant’s license to practice law.”

Wisconsin:

Wis. Sup. Ct. R 10.03(4): “[A]llow a nonresident attorney who seeks to appear for limited purpose
of participate in a child custody proceeding pursuant to the Indian Child Welfare Act of 1978, 25
U.S.C. 8§ 1901, et seq., while representing a tribe, without being in association with an active
member of the state bar of Wisconsin and without being subject to the any application fees required
by this rule.”

Non-resident attorney has to submit a modified version of the Application for Admission Pro Hac
Vice.

Utah:
Utah Sup. Ct. R 14-806(r): “Tribal Representation. A Utah tribunal may allow a non-Utah licensed
attorney who is admitted and in good standing in another United States jurisdiction to appear for

the limited purpose of participating in a child custody proceeding under the Indian Child Welfare
Act of 1978, while representing a tribe, without being subject to the requirements of this rule.”
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IV.  States that do not waive pro hac vice requirements in ICWA child-custody
proceedings

Wyoming:

Wyo. R. P. Juv. Ct. 5(b): “In proceedings subject to the Indian Child Welfare Act, out-of-
state attorneys must comply with Rule 5(A).” However, in proceedings subject to the exclusive
jurisdiction of the tribe pursuant to 25 U.S.C. § 1919, the tribe’s attorney may appear for the
limited purpose of requesting transfer of the matter to tribal court, without showing compliance
with Rule 5(A). If necessary in all other cases, the tribe shall obtain local counsel.”

"Wyo. R. P. Juv. Ct. 5(a): “An out-of-state attorney may enter his appearance and participate in
a case only after having been admitted in accordance with Rule 8 of the Rules Governing the
Wyoming State Bar and the Authorized Practice of Law, and Rule 104 of the Uniform Rules for
the District Courts of the State of Wyoming (admission Pro Hac Vice). Once so admitted, his
appearance and participation is limited by the restrictions of those rules.”
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CoMMENTS TO URCP. APRIL 2021.

Rules back from conment:

RULES OF CIVIL PROCEDURE - COMMENT PERIOD CLOSES MARCH 22, 2021
DISCLOSURE AND DISCOVERY AMENDMENTS

URCP026. General provisions governing disclosure and discovery. Amend. The
proposed amendments to Rule 26 extend several discovery timelines and clarify
multiple provisions. The amendments also include the language currently proposed
in STR004 (2021), which addresses a party’s duty to pay an expert witness’s hourly fee
for attendance at a deposition (lines 113-114).

FAMILY LAW AMENDMENTS

As a whole, the family law amendments below are intended to

= make case names more neutral and less antagonistic;

= shorten the presumptive discovery period for domestic cases;

= implement the case management recommendations of the “Report and
Recommendations to the Standing Committee on Children and Family Law;” and

= address issues raised in a recent legislative audit.

URCP010. Form of pleadings and other papers. Amend.

URCP012. Defenses and objections. Amend.

URCP026. General provisions governing disclosure and discovery. Amend.
URCP026.01. Disclosure and discovery in domestic relations actions. Amend.
URCP100A. Case Management of Domestic Relations Actions. NEW.
URCP104. Divorce decree upon affidavit. Amend.

URCP106. Modification of final domestic relations order. Amend.


https://www.utcourts.gov/utc/rules-comment/2021/02/05/rules-of-civil-procedure-comment-period-closes-march-22-2021/
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP026.Combined-Amendments.For-Comment.pdf
https://le.utah.gov/%7E2021/bills/static/SJR004.html
https://www.utcourts.gov/resources/reports/docs/DCPI%20Subcommittee%20Report.pdf
https://www.utcourts.gov/resources/reports/docs/DCPI%20Subcommittee%20Report.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP010.Family-Law-Amendments.For-Comment.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP012.Family-Law-Amendments.For-Comments.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP026.Combined-Amendments.For-Comment.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP026.01.Family-Law-Amendments.For-Comment.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP100A.Family-Law-Amendments.For-Comment.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP104.Family-Law-Amendments.For-Comment.pdf
http://www.utcourts.gov/utc/rules-comment/wp-content/uploads/sites/31/2021/02/URCP106.Family-Law-Amendments.For-Comment.pdf
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COMMENTS
WAINE RICHES

RULE10:

The Rule 10(a)(2)(B) proposed caption changes for domesticrelations cases are long
overdue. Thanks to whoever is finally proposing them. I respond daily to emails from
the many thousands of people using OCAP and among those emails are ones asking
why one of them must be designated petitioner and the other respondent. Even worse is
the feeling that it's one of them versus the other. They take “Jane Doe, Petitioner v. John
Doe, Respondent” to mean something other than one person is filing and the other
responding. For them, it means one person is at fault and the other isnot, or one person
is breaking up the marriage and the other isnot, or one person is bad and the other is
not, things like that. By and large, they want equality in the entire process, beginning
with the caption of their documents. The proposed language should resolve their
concerns nicely and I believe will help reduce animosity. For OCAP it will mean
reviewing every screen in each of the programs impacted by the change, and then every
document generated in each program and switching the words Petitioner and
Respondent for the names of the parties. The changes will not only be in the captions,
but throughout the entire content of each document as well, which will be a lot of work.
But OCAP has been moving in the direction of names instead of titles for years.
Implementation of this rule will be a good reason to complete the process.

Subcommittee’s response: This was the intent with the proposed Rule change.
JIM MCINTYRE

RULES 100A, 26.1, 26

I am old enough to remember case management conferences (attorney only) and orders.
That process worked well and the addition of a mediator can simply help that old
practice. I'm not sure why it was abandoned, but the return is welcome. Proposed

new RULE 100A addresses a need that old case management conferences and orders
served. The addition of tracks is also well taken.

Now the but, I would suggest that the RULE 26.1 requirement that financial
declarations be filed within 14 days by both parties does not account for Track 2 cases
and the conferences associated with them. I see an opportunity for abuse if non-
disclosure within the 14 days acts as a bar to the future introduction of evidence based
on non-disclosure under Rule 26(d4).

subcommittee’s responsa:

Subcommittee’s response: Shifting back to case management orders has been endorsed
by the Judicial Council. Regarding initial disclosures, Rule 26(d)(4) always has included
room for supplementation of disclosures and an opportunity for the court to forgive late
disclosures for good cause.

.- Comment [JKH1]: How would “non-

disclosure within the 14 days act[s] as barto
the future introduction of evidence”? I do not
see this as a bar tothe evidence solong as the
initial disclosures are made. The only
practical effectis that the late or non-
disclosing party cannot serve any other
discovery until the party’s initial disclosure
obligations are satisfied under Rule 26(e)(2).




ALEX LEEMAN

RULE 26

Excellent changes to Rule 26, particularly in regards to scheduling of expert discovery
and clarifying the scope of material that must be disclosed regarding what the expert
relied upon. I also appreciate the explicit statement that a rebuttal expert may not be
used in a party’s case in chief. I have seen a few times where a party tried to slipina
“forgotten” expert by designating them as a rebuttal expert.

Committee’s response: This comment supports the change.

TAMARA ] HAUGE

RULE 26

I'm concerned about the proposed changes to Rule 26 where the proposed subsection
(a)(5)(B) requires that pretrial disclosures of deposition transcripts under (a)(5)(A)(ii)
have to be be filed with court. This potentially involves an invasion of privacy for any
party whose physical or mental condition or whose criminal background is discussed in
the deposition. In most personal injury cases, the court file is publicand anyone has
access to it. I don’t believe that deposition transcripts should be filed with court as
routine pre-trial disclosures where anyone can read the depositions. A doctor’s
deposition may contain private and personal details about a party which then become
public. This has a chilling effect on a plaintiff’s willingness to bring a case to court and
inadvertently punishes the party by making his or her personal details public througha
deposition filed with court.

Committee’s response:

KELLY PETERSON

RULE 26

I agree completely
JOHN LOWRANCE

RULE 26

Thank you for clarifying, what has long been industry standard, that the party
requesting a “non-retained” expert’s deposition must pay the reasonable hourly fee for
that expert. This is consistent with the FRCP.

It is only right to require the party who is requesting a “non-retained” expert’s time to
give a deposition, to pay the reasonable hourly fee of that “non-retained” expert. It
would be unfair to allow a party to demand multiple depositions of another party’s
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“non-retained” experts and either not pay the reasonable hourly fee of that “non-
retained” expert OR attempt to force the costs associated therewith upon the non-
requesting party.

This clarification to URCP 26 will do away with a lot of unnecessary motions and URCP
37 Statement of Discovery Issues.

Committee’s response: This comment supports theamendments.
SCOTT LYTHGOE

RULE 26

John Lowrance has articulated well why the rule change is necessary. Fairness is at the
heart of the issue. If you want to depose a non-retained expert then you should have to
pay for that person’s time at a reasonable rate. This will also clarify how thisissue
should be handled in the courts and avoid confusion with the judiciary, which will
further judicial economy.

DAVID HOLMAN

RULE 26 (DOMESTIC)

Reduce the days in which to complete discovery to 90 days in a domesticrelations
action?! We're lucky just to get a hearing on temporary orders within 90 days these
days. This change would eliminate the chance of avoiding the cost of discovery in the
event a temporary order is needed but settlement could be reached soon thereafter
because you’'d have to issue discovery requests as soon as possible. I'm not even going
to try to address the complications that a custody evaluation would pose.

[Subcommittee’s responsaz : 90 days is intended as the new baseline, as a large majority

of cases are reported to not require extensive discovery. Proposed Rule 100A allows for
complexdiscovery in Tier 2 and Tier 3 through court management, specifically in cases
of a custody evaluation.

AXEL TRUMBO

RULE 26
My comment is on the timing-for-expert-discovery provision in rule 26(a)(4)(C).

I like the change to the triggering event for non-burden expert disclosures. Instead of
working off of the date of election, we work off of to the date of disclosure. Thisis great
because it clarifies when a defendant should disclose an expert even when a plaintiff
has not. Please keep it.

I don’tlike the provision saying that an expert disclosed only in rebuttal cannot be used
in the case in chief. ffhis getsinto the order of the presentation of evidence at trial when
rule 26 should be dealing with the timing of disclosures and discoveryJFor expert
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Comment [JKH2]: Rule 29 gives the parties
flexibility in extending or suspending the
dates: “Stipulations extending the time for or
limits of disclosure or discovery require court
approval only if the extension would interfere
with a court order for completion of discovery
or with the date of the hearingor trial.” And
the commissioner can address thisissue in the
Rule 100A case management conference. I
think we discussed havingthe 90 days start at
the case management conference, unless
otherwise adjusted at the case management
conference? But opted not togo this route.

{ Comment [JKH3]: This is a good point.




discovery, we have a burden disclosure, response, and rebuttal-reminiscent of a trial-
butitshouldn’t be treated as establishing the trial’s structure. The point of rule 26 is to
flesh out the expert issues in a fair way. Once the expert issues are fleshed out pre-trial,
I can see no reason why we should create an artificial structure on the order in which
the expert testimony will be presented at trial. The parties have been fully notified of
the proposed expert testimony, and it should be presented in an order that makes the
most sense. It's strange to have everyone pretend like we don’t know what the
responsive expert is going to say and require an otherwise unnecessary “rebuttal”
phase of trial.

The problem is exacerbated when you consider that in many civil cases there’s a mix
among the parties of who has the burden on any given issue. The reality is that both
sides are making burden, responsive, and rebuttal disclosures of various experts on
various topics. Sometimes on the same topics because it’s unclear who has the burden.
This mess shouldn’t determine the structure of the trial.

AXEL TRUMBO

RULE 26

To be clear, in my view, the way you deal with an improper rebuttal disclosureis to
exclude it or to give the other side an opportunity to respond. Is it testimony that could
have and reasonable should have been disclosed in the initial round of expert
disclosures? If so, it's not proper rebuttal testimony and should be dealt with
appropriately under the circumstances of the case.

Committee’s response:

ERIC K. JOHNSON

URCPO010. Form of pleadings and other papers:

not a necessary change, but not a burdensome of otherwise harmful change.

URCPO012. Defenses and objections:

not a necessary change, but not a burdensome of otherwise harmful change.

URCP026. General provisions governing disclosure and discovery:

is the proposed amendment of rule 26 intended to permit a strict and exclusive 4-hour
limit on any and all depositions, including the deposition of the expert witness? Or is
the proposed amendment of rule 26 intended to permit a 4-hour limit on the deposition
of each expert witness AND limit all other deposition hours regarding any other
witnesses?



URCP026.01. DISCLOSURE AND DISCOVERY IN DOMESTIC RELATIONS ACTIONS:

This proposed amendment appears to me to be a step in the right direction when it
comes to reducing the time and money spent needlessly on a domesticrelations action.
URCP100A. CASE MANAGEMENT OF DOMESTIC RELATIONS ACTIONS:

- ﬁf proposed rule 100A is created, will Utah Code § 30-3-39 need to be amended as well
to provide that mediation is waived per URCP rule 100A(1)?

- shouldn’t there be a way to object to an order placing a case into a track to which a
party may object? For example, if the court certifies a complex case a “Track 1 Standard
Track” case when it’s really a “Track 2 Complex Track” or vice versa?

- itappears that requiring the parties to discuss whether there will need to be a hearing
for any motions for temporary orders will have the unintended effect of causing
motions for temporary orders to skyrocket, i.e., because the rule provides for discussing
whether there will need to be a motion for temporary orders hearing that will have the
effect of spurring parties to file opposing motions for temporary orders.

E I'll believe this will be followed)consistently by the court when I see it followed

consistently by the court.

URCP104. DIVORCE DECREE UPON AFFIDAVIT:

not a necessary change, but not a burdensome of otherwise harmful change.

URCP106. MODIFICATION OF FINAL DOMESTIC RELATIONS ORDER:
not a necessary change, but not a burdensome of otherwise harmful change.

Subcommittee’s response: Regarding URCP026 comment: The table in URCP 26(c)(5)
includes text clarifying it applies to fact discovery, which is treated separately from
expert discovery under URCP 26(a)(4)(B).

Regarding URCP100A(a)(1) comment: Comment is well-taken and the clarification will
be incorporated.

Regarding URCP100A(a) track objection comment: Issues with case management are
addressable through proposed URCP 100A(c).

Regarding URCP100A(b) temporary order motions comment: Commentis well-taken
and that language will be removed.

THOMAS R. MORGAN

URCP100A.
IS A BAD PROPOSED RULE

_________ Comment [JKH4]: | don’t see how Rule 100A
1 waives or prohibits mediation?

{ Comment [JKH5]: Not sure what this means ]




The “Report and Recommendations to the Standing Committee on Children and Family
Law” was presented in June of 2017. The Report came by way of research and study.
The domestic case management “track system” was implemented as a pilot program in
the 4th and 7th judicial districts. Then approximately a year and a half ago the 3rd
judicial district also started following the case management track system.

The Court’s own statistics show that on average, 80% of domestic cases are resolved
within a year and 15% are resolved within a year and a half. Only 5% of cases are taking
longer than 18 months.

To date, there has not been any follow-up or similar research and study to determine if
the case management system as proposed and implemented has actually accomplished
what its drafters believed it would. In fact, the only real data that could be gleaned is
that on average in the 3rd district the life span of a domestic case with or withouta
custody evaluation has only been shortened by 30 days. Why should we change the
rules without research and study to determine if the pilot program actually worked.
Just because back in 2017 the judicial council approved the pilot program, doesn’t mean
that it still should. Relying on old data is unhelpful and unethical.

It is clear that all the hype about cases taking too long to complete (see the report) was
really a distraction from what the drafters really wanted to do which was to take away a
party and/or their counsel’s agency and ability to prosecute their case as the individual
needs demanded. Instead of an attorney or party driving their own case, the drafters
want the court to babysit every litigant that comes before the court. E’arties should have
the option to not have to follow a track but proceed in a manner which best fits their
respective situation and needs]

This proposed rule is a solution to a problem that is non-existent. If a party, attorney,
commissioner, or judge believes a case is taking too long, then Rule 16 already allows
for a status/pretrial hearing at any time.

There is an additional argument that the courts should better provide help for the self-
represented. And yes, while the Courts should provide aid to those self-represented
litigants that are unable to afford legal counsel, the LSC Survey relied upon by the The
Utah Workgroup on Regulatory Reform clearly stated that self-represented parties were
overwhelmingly self-represented by choice, not for lack of funds. If a litigant chooses to
be self-represented that choice has consequences, many of which can be mitigated by a
Rule 16 status conference after some time to allow the parties to try to work out the
variousissues.

In reality, whether there are self-represented parties or attorneysinvolved, the realities
of life need to be felt/experienced and there are many times when a case needs to
simmer on the stove. The parties and the children need to have a chance to start living a
new normal before they decide if they need to have a custody evaluation or argue about
parent-time issues. That new normal begins after an agreement by the parties or a
temporary orders hearing. Presently the time it takes a case to get to a case management

Comment [JKH6]: This option is not taken
away- see Rule 29.




“track” hearing or a temporary order hearing are virtually identical, about 5-7 weeks.
ﬁ—ﬁre a few more commissioners and staff and the time would be reduced)

{ Comment [JKH7]: | agree. ]

know and don’t say anything or with optimism believe the other parent’s
representations and say they don’t need one, then they may be precluded from asking
for one later. This goes against every “best interest of the child” tenet that family law
should espouse.

identify at the outset if they need or will need a temporary orders hearing). If they don’t .- [ Co iR Sl i G ]
"1 to “should™?

Many times in domestic cases, one party has been planning on filing for divorce for
some time and while the other party wouldn’t disagree that the couple is having
problems, when they are served with the complaint their whole world comes crashing
down on them. It makes little sense to expect the surprised party to be content with
immediately being pushed down aroute toward settlement when nothing is certain and
the parties don’t know how their actions will actually affect the parties” children.

I should say however, that while I don’tlike or necessarily agree with the track system
noting that it will actually push more parties to fight at trial because they have been
rushed to it without time to live anew norm, &verhaps this proposed rule could be
modified to allow for a 6 month time period to allow parties the opportunity to get their

cases done on their own termsin a collaborative sense¢. Then at the 6 month mark, if the ..~ Comment [JKH9]: Perhaps there could be a
. . . . . . 1 form Rule 29 stipulation toextend deadlines?

case is still outstanding there could be the hearing with the judge who would then el e proceeding pro se or

assign the case to a track to start the babysitting. TEED GV Tl EAITR G 1S GRLar

Subcommittee’s response: Regarding URCP100A(b) temporary order motions comment:
Comment is well-taken and that language will be removed.

Regarding the additional concerns raised: The proposed URCP 100A addresses the
concerns and recommendations of the 2019 Legislative Performance Audit of Child
Welfare During Divorce Proceedings and Domestic Case Process Improvement
Subcommittee’s Report and Recommendations to the Standing Committee on Children
and Family Law.

ROBERT FROERER

URCP100A.

I agree with Commissioner Morgan’s comments. It feels like an effort to require the
court to micro manage cases and attorneys. Sometimes delay results in good things, e.g,,
the parties decide to get back together; counseling may have a positive effect on one or
both parties, or the kids. I also agree, however, that an occasional reminder from the
court - a 6 month review could be a good thing for cases that are dragging.

Subcommittee’s response: The proposed URCP 100A addresses the concerns and
recommendations of the 2019 Legislative Performance Audit of Child Welfare During
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Divorce Proceedings and Domestic Case Process Improvement Subcommittee’s Report
and Recommendations to the Standing Committee on Children and Family Law.

ScoTT WISER

URCP100A.

I concur with everything Commissioner Morgan says. While well-intentioned, thisisan
example of a cure becoming worse than the disease.

Subcommittee’s response: Subcommittee’s response: The proposed URCP 100A
addresses the concerns and recommendations of the 2019 Legislative Performance
Audit of Child Welfare During Divorce Proceedings and Domestic Case Process
Improvement Subcommittee’s Report and Recommendations to the Standing
Committee on Children and Family Law.

THOMAS R. MORGAN

URCP010

This amendment is unnecessary and potentially unhelpful. Instead of “in the matter of
the marriage of” or “in the matter of the parentage of (child’s name)” Perhaps it should
just be, “in the matter of (name 1) and (name 2)” The case number already should have
a designation of DA, CS, or PA. Identifying individuals with open cases may be more
difficult for the juvenile court, the public, etc.

I appreciate the hopefulness that led to this proposal, however I don’t believe in the
slightest that changing the caption will somehow magically reduce the animosity or
conflict between the parties. By the time a case gets filed, many Parties have likely
already been using terms with each other that are much more offensive than Petitioner
versus Respondent.

Subcommittee’s response: Comment is well-taken and the clarification will be
incorporated.

ROBERT FROERER

URCPO010

I again agree with Commissioner Morgan. Why are we spending time/resources to
change status quo that has existed for decades. Seems to be a symptom of the new
woke/snow flake generation.
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KARLA BLOCK

URCP010

I agree with Commissioner Morgan. I also have my own concerns about the unintended
consequences of the proposed changes to Rule 10.

First, the rule applies to “domestic relations actions, as defined in Rule 26.1”. Rule 26.1
includes as “domestic relations actions” child support and modifications. Q%child
support action may be initiated in its own right without being tied to a divorce action or

a parentage case.]As the ruleis currently written it does not provide for a caption where .- Comment [JKH10]: | realize these are very
h . . lel di hild 1 rare, but should the be addressed in the rule by
the action is solely regarding child support. way of specifiying the caption?

Second, in order to represent my client’s interests, my office must frequently search in
Courts Xchange to see if an action already exists that may require intervention. If there
isno existing action, my client may proceed administratively. However, in order to
determine whether to proceed judicially or administratively there must be an avenue to
see if a case exists. To locate judicial actions my office must search by the parties’
(parent, alleged parent) names. E\/Iy understanding is that the search is driven by the

names in the captiori If the parties’ names are no longer located in the caption it willbe ..~ Comment [JKH11]: This is a valid point
. . i which was raised earlier. What does the name
impossible to conduct the necessary searches. search do?

Third, many families have children with the same initials. If only the child’s initials are
included in the caption it will cause confusion regarding which children are involved in
the pending case. In the juvenile court, the cases also contain birth dates. I know that
this may run afoul of the privacy protections in the district court but maybe it could at
least contain month and year of birth.

In my opinion, if changes to the captions are being made there should be an option that
captures child support cases and all captions should contain the parties’ names so that
cases may belocated by those that have the proper access. If the intent of the caption
change is to make the action appear less adversarial, the parties’ names may still be
included while removing the designation of “petitioner” or “respondent”. Some
examples of how that may be accomplished are:

Rule 10(2)(B)(i) - Divorce, annulment, etc. - “In the matter of the marriage of [Party A
and Party B].”

Rule 10(2)(B)(ii) - Parentage - “In the matter of the parentage of [Child(ren)’s Initial(s) -
month and year of birth], achild. [Party A and Party B], Interested Parties.”

Rule 10(2)(B)(iii) - Custody/parent-time/child support - “In the matter of [Child(ren)’s
Initial(s) - month and year of birth], a child. [Party A and Party B], Interested Parties.”

There may be other “interested parties” that may join or intervene but those situations
don’t need to be captured in the mandatory caption language. They would still be
adequately provided for by intervention or joinder.

Finally, the Utah Code has several references to “petitioner” and “respondent”. Since
this proposed change eliminates those designations, what significance do those
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statutory provisions have? ﬁs consideration being given as to how to amend those
designationsin the various statuteg? Also, there are numerous references to “petitioner”

and “respondent” on the court’s website when searching for information on divorce
and parentage. Are there plans to change all those references as well?

Thank you for your time and consideration of my concerns.

Subcommittee’s response: Comment is well-taken and the suggested changes will be
incorporated.

KELLY PETERSON

URCP026 (DOMESTIC)

Regarding the below proposed changes to the Rules, most of them I am either neutral
(or at least can live with them) or I support them.

I have a big problem with the proposed change to Rule 26(c) - only 90 days to to
complete fact discovery, and ESPECIALLY only 4 hours for deposition (shortening it
from 15).

Many of my cases involve many complexissues, that require at least a 7 hour
deposition of the opposing side, and sometimes 1 or 2 additional depositions. (e.g., self-
employment/business issues, hidden incomes/ assets, alienation/interference issues,
custody factors, relocation factors, etc. - sometimes all in the same case).

This takes time to get to the bottom to. 90 days isinsufficient. And ESPECIALLY only
4 hours of deposition isjust plain inadequate. It givesshort-shrift to domestic
litigations, giving them sort of “less due process” than, say, a contract or real property
case. Irealize kidsneed resolution as quickly as reasonably possible, and [ also realize
courts can get sick of domesticcases. But these changed would often prevent a
domestic party from being able to adequately discovery and develop the evidence they
will need. Especially when children’s best interests are at issue.

Moreover, these changes will give a significant advantage to whichever domestic
litigant who enjoys the greatest advantages in the beginning of the case (e.g., the high-
earning spouse who has separated from the disabled spouse who cannot work; the
alienating parent who has custody, etc.), with fewer opportunities for the
disadvantaged party to develop the necessary evidence.

I think the current Rule (defaulting to Tier 2) is the appropriate balance.

Subcommittee’s response: Subcommittee’s response: 90 days is intended as the new
baseline, as a large majority of cases are reported to not require extensive discovery.
Proposed Rule 100A allows for complex discovery in Tier 2 and Tier 3 through court
management, specifically in cases of a custody evaluation.
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VICTORIA KATZ

URCPO026

As proposed, RCP 26(a)(5)(B) begins, “Disclosure required by paragraph (a)(5)(A) shall
be served on the other parties at least 28 days before trial.” It then continues with a new
sentence, “Disclosures required by paragraph (a)(5)(A)(i) and (a)(5)(A)(ii) shall also be
filed.” The Rule does not state *when* the disclosures must be filed.

Must the disclosures also be filed 28 days before trial, as with the service deadline? Any
time before trial? Whichever the case, we request that the Court state the filing deadline
specifically.

Committee’s response:

LAUREN BARROS

URCP026

This is from accountant Brad Townsend and myself: The advisory committee notes
dictate that all materials relied upon and all computer models have to be produced with
the expert designation, instead of with the expert report or deposition. That timeline
doesn’t make sense, given that the final collection of materials relied upon and final
computer models are usually not complete until the report is issued or the deposition is
given. Having these items provided with the designation is putting the cart before the
horse.

Committee’s response:
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11/23/2020 Utah State Courts Mail - URCP 37 | amendment proposal from Family Law Procedures Subcommittee

= UTAH STATE COURTS Nancy Sylvester

URCP 37 | amendment proposal from Family Law Procedures Subcommittee

Jim Hunnicutt Sun, Nov 22, 2020 at 8:32 AM

Dear Jon & Nancy,

At the most recent meeting of the Family Law Procedures Subcommittee, the attached amendment
to URCP 37 was unanimously approved. | was tasked to move this up the line to the Rules
Committee.

The proposal is to delete the requirement that when filing a statement of discovery issues (SODI)
one must also file a proposed order. Commissioners and judges get annoyed by all the proposed
orders clogging up their queues. They typically get rejected immediately. That means litigants are
paying their lawyers to prepare unnecessary and superfluous filings. After looking at this carefully,
it was agreed that to carry out this goal, all we need to do is delete subpart (a)(5) of Rule 37, as
shown on the attached.

Thank you.
Sincerely,
Jim

DOLOWITZ HUNNICUTT, PLLC
215 South State Street, Suite 560
Salt Lake City, Utah 84111

tel: 801-535-4340
www.dolowitzhunnicutt.com

This message is confidential and intended only for the recipient to which it is addressed. If you are not the
intended recipient, you are hereby notified that any dissemination, distribution, and/or copying of this message

is strictly prohibited. If you have received this message in error, please notify us immediately by return email.

@ URCP 37 proposed amendment deleting order requirement.docx
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Rule 37. Statement of discovery issues; Sanctions; Failure to admit, to attend deposition or to
preserve evidence.

(a) Statement of discovery issues.

(@)(2) A party or the person from whom discovery is sought may request that the judge enter an
order regarding any discowvery issue, including:

(@)(1)(A) failure to disclose under Rule 26;

(8)(1)(B) extraordinary discovery under Rule 26;

(@)(1)(C) a subpoena under Rule 45;

(a8)(1)(D) protection from discowery; or

(@)(1)(E) compelling discovery from a party who fails to make full and complete discovery.

(@)(2) Statement of discovery issues length and content. The statement of discovery issues
must be no more than 4 pages, not including permitted attachments, and must include in the following
order:

(@)(2)(A) the relief sought and the grounds for the relief sought stated succinctly and with
particularity;

(a)(2)(B) a certification that the requesting party has in good faith conferred or attempted to
confer with the other affected parties in person or by telephone in an effort to resolve the dispute
without court action;

(8)(2)(C) a statement regarding proportionality under Rule 26(b)(2); and

(a)(2)(D) if the statement requests extraordinary discovery, a statement certifying that the
party has reviewed and approved a discovery budget.

(@)(3) Objection length and content. No more than 7 days after the statement is filed, any other
party may file an objection to the statement of discovery issues. The objection must be no more than
4 pages, not including permitted attachments, and must address the issues raised in the statement.

(@)(4) Permitted attachments. The party filing the statement must attach to the statement only a
copy of the disclosure, request for discovery or the response at issue.

(a)(e5) Decision. Upon filing of the objection or expiration of the time to do so, either party may
and the party filing the statement must file a Request to Submit for Decision under Rule 7(q). The
court will promptly:

(a)(65)(A) decide the issues on the pleadings and papers;
(a)(85)(B) conduct a hearing by telephone conference or other electronic communication; or
(a)(65)(C) order additional briefing and establish a briefing schedule.

(2)(7) Orders. The court may enter orders regarding disclosure or discovery or to protect a party or
person from discovery being conducted in bad faith or from annoyance, embarrassment, oppression, or
undue burden or expense, or to achieve proportionality under Rule 26(b)(2), including one or more of the
following:

(@)(7)(A) that the discovery not be had or that additional discovery be had;

(@)(7)(B) that the discovery may be had only on specified terms and conditions, including a
designation of the time or place;
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(a)(7)(C) that the discovery may be had only by a method of discovery other than that
selected by the party seeking discowery;

(@)(7)(D) that certain matters not be inquired into, or that the scope of the discovery be limited
to certain matters;

(&)(7)(E) that discovery be conducted with no one present except persons designated by the
court;

(&)(7)(F) that a deposition after being sealed be opened only by order of the court;

(a)(7)(G) that a trade secret or other confidential information not be disclosed or be disclosed
only in a designated way;

(@)(7)(H) that the parties simultaneously deliver specified documents or information enclosed
in sealed envelopes to be opened as directed by the court;

@)(7)(1) that a question about a statement or opinion of fact or the application of law to fact
not be answered until after designated discovery has been completed or until a pretrial
conference or other later time;

(@)(7)(J) that the costs, expenses and attorney fees of discovery be allocated among the
parties as justice requires; or

(@)(7)(K) that a party pay the reasonable costs, expenses and attorney fees incurred on
account of the statement of discovery issues if the relief requested is granted or denied, orifa
party provides discovery or withdraws a discovery request after a statement of discovery issues is
filed and if the court finds that the party, witness, or attorney did not act in good faith or asserted a
position that was not substantially justified.

(a)(8) Request for sanctions prohibited. A statement of discovery issues or an objection may
include a request for costs, expenses and attorney fees but not a request for sanctions.

(@)(9) Statement of discovery issues does not toll discovery time. A statement of discovery
issues does not suspend or toll the time to complete standard discovery.

(b) Motion for sanctions. Unless the court finds that the failure was substantially justified, the court,
upon motion, may impose appropriate sanctions for the failure to follow its orders, including the following:

(b)(1) deem the matter or any other designated facts to be established in accordance with the
claim or defense of the party obtaining the order;

(b)(2) prohibit the disobedient party from supporting or opposing designated claims or defenses
or from introducing designated matters into evidence;

(b)(3) stay further proceedings until the order is obeyed,;

(b)(4) dismiss all or part of the action, strike all or part of the pleadings, or render judgment by
default on all or part of the action;

(b)(5) order the party or the attorney to pay the reasonable costs, expenses, and attorney fees,
caused by the failure;

(b)(6) treat the failure to obey an order, other than an order to submit to a physical or mental
examination, as contempt of court; and

(b)(7) instruct the jury regarding an adverse inference.

(c) Motion for costs, expenses and attorney fees on failure to admit. If a party fails to admit the
genuineness of a document or the truth of a matter as requested under Rule 36, and if the party
requesting the admissions proves the genuineness of the document or the truth of the matter, the party
requesting the admissions may file a motion for an order requiring the other party to pay the reasonable
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costs, expenses and attorney fees incurred in making that proof. The court must enter the order unless it
finds that:

(c)(1) the request was held objectionable pursuant to Rule 36(a);
(c)(2) the admission sought was of no substantial importance;

(c)(3) there were reasonable grounds to believe that the party failing to admit might prevail on the
matter;

(c)(4) that the request was not proportional under Rule 26(b)(2); or
(c)(5) there were other good reasons for the failure to admit.

(d) Motion for sanctions for failure of party to attend deposition. If a party or an officer, director,
or managing agent of a party or a person designated under Rule 30(b)(6) to testify on behalf of a party
fails to appear before the officer taking the deposition after senice of the notice, any other party may file a
motion for sanctions under paragraph (b). The failure to appear may not be excused on the ground that
the discovery sought is objectionable unless the party failing to appear has filed a statement of discovery
issues under paragraph (a).

(e) Failure to preserve evidence. Nothing in this rule limits the inherent power of the court to take
any action authorized by paragraph (b) if a party destroys, conceals, alters, tampers with or fails to
preserve a document, tangible item, electronic data or other evidence in violation of a duty. Absent
exceptional circumstances, a court may not impose sanctions under these rules on a party for failing to
provide electronically stored information lost as a result of the routine, good-faith operation of an
electronic information system.

Advisory Committee Notes
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Tab 5



Certificates of Service in Rule 5

From Trevor:

We may want to keep on our radar this provision of Rule 5 below that deals with certificates of
service. I may be misremembering, butI thought the purpose of this provision was to make
clear that certificates of service are not required if service is made via electronic filing to all
parties (i.e. all parties are e-filers). The current text seems to suggest that the only exempt
documents are those "required to be served under paragraph (b)(5)(b)" (which states "an order
or judgment prepared by the court will be served by the court) when service is made under
(b)(3)(A) (which is electronic service). I'm not exactly sure what this means, but it seems to mean
everything needs a certificate of service except orders/judgments served by the court when
everyone is an e-filer. If the intent of the rule is to exempt all electronic filings from the
certificate of service requirement when everyone is an e-filer, we should update the text. If the
intent of the rule is not to exempt all electronic filings when everyone is an e-filer, I think we
should revisit the rule to make that substantive change- -a change that was adopted recently in
the federal rules. Here's the text of the current rule:

(d) Certificate of service. A paper required by this rule to be served, including
electronically filed papers, must include a signed certificate of service showing the
name of the document served, the date and manner of service and on whom it
was served. Except in the juvenile court, this paragraph does not apply to papers
required to be served under paragraph (b)(5)(B) when service to all partiesis
made under paragraph (b)(3)(A).

From Nancy:

I suspect this is a bit of a loaded question and may require some vetting. At this point,
everyone who is an electronic filer is an attorney, but sometime soon (hopefully), electronic
filing will expand to pro se parties. I suppose that won't really change the calculation, though. I
personally think certificates of service are redundant when everyone is already getting notice
via efiling anyway. I usually just put something at the end of my pleadings that says
something to the effect that all parties have been served via the electronic filing system. The
federal language implies that even thatisn't necessary:

(B) Certificate of Service. No certificate of service is required when a paper is
served by filing it with the court's electronic-filing system. When a paper thatis
required to be served is served by other means:

(i) if the paper is filed, a certificate of service must be filed with it or within a
reasonable time after service; and

(ii) if the paper is not filed, a certificate of service need not be filed unless filing is
required by court order or by local rule.



Since we still kind of in the middle of Rule 5 (it will be effective November 1 on email
service), I think we could put this on the agenda for this month and addressit and
potentially have it ready to go by November, too.

From Trevor:

Agree--I think courts are moving away from requiring certificates when everyone is a e-
filer. They serve no purposein that instance, as thereis a docket record of service.

If people are in agreement as to that substantive outcome, we may be able to tweak the
language by adding the word "or" below (in red). I think the provision's language in
general could be cleaned up, but if we wanted to keep any changes minimal, the change
below would probably suffice.

(d) Certificate of service. A paper required by this rule to be served, including
electronically filed papers, must include a signed certificate of service showing the
name of the document served, the date and manner of service and on whom it
was served. Except in the juvenile court, this paragraph does not apply to papers
required to be served under paragraph (b)(5)(B) or when service to all parties is
made under paragraph (b)(3)(A).

From Nancy:

I like that change. It's simple. I will say that the federal rule has made this way more
plain. Perhaps we could use language similar to the federal rule?

From Trevor:

Yes, I think all else being equal the federal language is better. I will think on this some
before the meeting and let you know if I come up with anything different.


nancy.sylvester
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URCPO005. Amend. Redline Effective November 1, 2021

Rule 5. Service and filing of pleadings and other papers.
(a) When service is required.

(1) Papers that must be served. Except as otherwise provided in these rules or as

otherwise directed by the court, the following papers must be served on every party:
(A) a judgment;
(B) an order that states it must be served;
(C) a pleading after the original complaint;
(D) a paper relating to disclosure or discovery;

(E) a paper filed with the court other than a motion that may be heard ex parte;

and
(F) a written notice, appearance, demand, offer of judgment, or similar paper.

(2) Serving parties in default. No service isrequired on a party who isin default

except that:
(A) a party in default must be served as ordered by the court;

(B) a party in default for any reason other than for failure to appear must be
served as provided in paragraph (a)(1);
(C) a party in default for any reason must be served with notice of any hearing to

determine the amount of damages to be entered against the defaulting party;

(D) a party in default for any reason must be served with notice of entry of

judgment under Rule 58A(g); and

(E) a party in default for any reason must be served under Rule 4 with pleadings

asserting new or additional claims for relief against the party.

(3) Service in actions begun by seizing property. If an action is begun by seizing

property and no person is or need be named as defendant, any service required
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URCPO005. Amend. Redline Effective November 1, 2021

25 before the filing of an answer, claim or appearance must be made upon the person

26 who had custody or possession of the property when it was seized.

27  (b) How service is made.

28 (1) Whom to serve. If a party is represented by an attorney, a paper served under
29 thisrule must be served upon the attorney unless the court orders service upon the
30 party. Service must be made upon the attorney and the party if:

31 (A) an attorney has filed a Notice of Limited Appearance under Rule 75 and the
32 papers being served relate to a matter within the scope of the Notice; or

33 (B) a final judgment has been entered in the action and more than 90 days has

34 elapsed from the date a paper was last served on the attorney.

35 (2) When to serve. If a hearing is scheduled 7 days or less from the date of service, a
36 party must serve a paper related to the hearing by the method most likely to be

37 promptly received. Otherwise, a paper that is filed with the court must be served

38 before or on the same day that it is filed.

39 (3) Methods of service.

40 (A) A paper is served under thisrule by:

41 (Ad) except in the juvenile court, submitting it for electronic filing, or the court
42 submitting it to the electronic filing service provider, if the person being

43 served has an electronic filing account;

44 (Bii) for a paper not electronically served under paragraph (b)(3)(A),

45 emailing it to {i}-the most recent email address provided by the person to the
46 court and other parties under Rule 10(a)(3) or Rule 76, or by other notice, or
47 {irto the email address on file with the Utah State Bar,

48 (B) If email service to the email address is returned as undeliverable, service

49 must then be made by regular mail if the person to be served has provided a
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mailing address. Service is complete upon the attempted email service for

purposes of the sender meeting any time period;

(C) Lif the person’s email address has not been provided to the court and other

parties, or if the person required to serve the document does not have the ability

to email, apaper may be served under thisrule by:

(i) mailing it to the perser’slast known mailing address provided by the

person to the court and other parties under Rule 10(a)(3) or Rule 76;

) (ii) handing it to the person;

{E)(iii) leaving it at the person’s office with a person in charge or, if no oneis
in charge, leaving it in areceptacle intended for receiving deliveriesorin a

conspicuous place;

&) (iv) leaving it at the person’s dwelling house or usual place of abode with a

person of suitable age and discretion who resides there; or
{S)(v) any other method agreed to in writing by the parties.

(4) When service is effective. Service by mail or electronic means is complete upon

sending.
(5) Who serves. Unless otherwise directed by the court or these rules:

(A) every paper required to be served must be served by the party preparing it;

and
(B) every paper prepared by the court will be served by the court.

(c) Serving numerous defendants. If an action involves an unusually large number of

defendants, the court, upon motion or its own initiative, may order that:

(1) a defendant’s pleadings and replies to them do not need to be served on the other

defendants;
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(2) any cross-claim, counterclaim avoidance or affirmative defense in a defendant’s

pleadings and replies to them are deemed denied or avoided by all other parties;

(3) filing a defendant’s pleadings and serving them on the plaintiff constitutes notice

of them to all other parties; and
(4) a copy of the order must be served upon the parties.

(d) Certificate of service. A paper required by thisrule to be served, including
electronically filed papers, must include a signed certificate of service showing the
name of the document served, the date and manner of service and on whom it was

served. Except in the juvenile court, this paragraph does not apply to papers required to

be served under paragraph (b)(5)(B) @‘]when service to all partiesis made under

paragraph (b)(3)(A).

(e) Filing. Except as provided in Rule 7(j) and Rule 26(f), all papers after the complaint
that are required to be served must be filed with the court. Parties with an electronic
filing account must file a paper electronically. A party without an electronicfiling
account may file a paper by delivering it to the clerk of the court or to ajudge of the
court. Filing is complete upon the earliest of acceptance by the electronicfiling system,

the clerk of court or the judge.

(f) Filing an affidavit or declaration. If a person files an affidavit or declaration, the

filer may:

(1) electronically file the original affidavit with anotary acknowledgment as

provided by Utah Code Section 46-1-16(7);
(2) electronically file a scanned image of the affidavit or declaration;
(3) electronically file the affidavit or declaration with a conformed signature; or

(4) if the filer doesnot have an electronic filing account, present the original affidavit
or declaration to the clerk of the court, and the clerk will electronically file a scanned

image and return the original to the filer.

[ Comment [ NS1]: Proposal to not require

certificates of serve when all are e-ilers.
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The filer must keep an original affidavit or declaration of anyone other than the filer
safe and available for inspection upon request until the action is concluded, including

any appeal or until the time in which to appeal has expired.

Advisory Committee Notes

Note adopted 2015

Under paragraph (b)(3)(A), electronically filing a document has the effect of serving the
document on lawyers who have an e-filing account. (Lawyers representing parties in
the district court are required to have an account and electronically file documents.
Code of Judicial Administration Rule 4-503.) The 2015 amendment excepts from this

provision documents electronically filed in juvenile court.

Although electronicfiling in the juvenile court presents to the parties the documents
that have been filed, the juvenile court e-filing application (CARE), unlike that in the
district court, doesnot deliver an email alerting the party to that fact. The Board of
Juvenile Court Judges and the Advisory Committee on the Rules of Juvenile Procedure
believe this difference renders electronic filing alone insufficient notice of a document
having been filed. So in the juvenile court, a party electronically filing a document must

serve that document by one of the other permitted methods.
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